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v. Nebraska, 511 U.S 1, 14 (1994) (“But the beyond a reasonable doubt standard is
itself probabilistic”); Riordan v. Kempiners, 831 F.2d 690, 698 (7th Cir. 1987) (“All
evidence is probabilistic — statistical evidence merely explicitly so”); United States v.
Veysey, 334 F.3d 600, 605 (7th Cir. 2003) (“Statistical evidence is merely probabilistic
“It is now :N17DD2 O3 NR2IM 110 7WwA .evidence coded in numbers rather than words”)
generally recognized, even by the judiciary that since all evidence is probabilistic —
there are no metaphysical certainties — evidence should not be excluded merely because
Richard A %X X7 ,its accuracy can be expressed in explicitly probabilistic terms...”
Posner, An Economic Approach to the Law of Evidence, 51 STAN. L. REv. 1477, 1508
.(1999)

nYapY 7PMIn 73 AR X7 ,LDWNY Bayes NMOM DX 071373% ¥°¥n XY 19KN2 Posner-w AR 202
“The process by which evidence is obtained, presented, and :NIRTI™R >XINa NIw2NR
evaluated in a trial can be fruitfully modeled in economic terms, using either a search
model or a cost-minimization model and incorporating Bayes’ theorem as a
—nDoI7 AWwATn) guide to rational decision making under uncertainty”
.1542/0¥2,0W RO 2,00

NATIONAL RESEARCH COUNCIL, THE EVALUATION OF FORENSIC DNA EVIDENCE 85 203
(1996) (“The question to be decided is not the general error rate for a laboratory or
laboratories over time but rather whether the laboratory doing DNA testing in this
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The failure to appreciate the relevance of prior probability in the presence
of specific evidence is perhaps one of the most significant departures of

intuition from the normative theory of prediction.”*
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Sangero ;416-414 'nya,7 7Y 2°¥2 07103 vIOY ; particular case made a critical error”)
Jonathan J. Koehler, Why DNA 52X 03 XM ;59-56 'mya ,7 7y 2°v% ,& Halpert
Likelihood Ratios Should Account for Error (Even When a National Research Council
. Report Says They Should Not), 37 JURIMETRICS J. 425, 431 (1997)

Daniel Kahneman & Amos Tversky, On the Psychology of Prediction, 80 PSYCHOL. 204
REV. 237,243 (1973)

YW Mpruoowo AEPW NW AT NR pant Jonathan J. Koehler Y@ @°0%xmi 1137 X X7 205
79PN AR AwnIng ox Tl}?’:[)‘? nYVII 1R X71770 DIPT2 DPWYN 772Vn DIRCAY
“This argument is an extreme form of the base-rate fallacy. :vdW»i1 n°2 102 P77 070N
No one would argue that the unique testing features associated with a particular
laboratory in a particular case should be ignored when these features are demonstrably
related to a reduced error rate. But it is a fallacy to believe that the fact that such
individuating features may exist denies relevance to industry-wide error-rate estimates.
By this reasoning, one should predict that nearly all newly married couples will stay
married, that most major-college football players will play professional football, and
that most law professors who submit articles to the Harvard Law Review can expect an
acceptance letter. Why? Because, in each case, it is easy to identify a
host of individuating features that support the favorable outcome.
The Jones newlyweds love each other deeply, Smith the college
football player has an influential agent, and Taylor the law
professor is working in a hot area of the law. But depressing base-rate
frequency statistics tell us that 50% of marriages end in divorce, 99% of major college
football players do not make it into professional football, and more than 99% of articles
submitted to the Harvard Law Review are rejected. Surely a person who takes these
base-rate statistics into account will make more accurate judgments than a person who
relies solely on a select sample of individuating information that is consistent with the
favorable outcome. Likewise, ignoring the industry-wide DNA error-rate statistics
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because there exist favorable individuating features in this laboratory or in this test will
produce overly optimistic estimates of the chance that the laboratory did not make an
error in the instant case. Because favorable individuating features always
exist (e.g., the analyst is experienced, the analyst was observed, the
samples were clean, the results were double-checked, etc.), extreme
caution must be exercised before concluding that the chance of error
in the instant case is lower than the chance of error in the industry
as a whole”. Jonathan J. Koehler, Proving the Case: The Science of DNA: On
Conveying the Probative Value of DNA Evidence: Frequencies, Likelihood Ratios, and
WX 19w ARIT NP2 IR ; Error Rates, 67 U. CoLo. L. REv. 859, 873-874 (1996)
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