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“Consider, for example, an upstart news website that
1s deciding whether to invest resources In
Iinvestigative journalism. The website may decide not
to make the investment because even 1if its
investigate efforts yield significant scoops, potential
readers are unlikely to believe the website’s
reporting, and so the scoops are unlikely to generate
large flows of traffic or ad revenue. If the prospect of
defamation liability leads audiences to ascribe more
credibility to the statements they encounter, then
defamation liability may alter the website’s calculus
and induce it to invest more in investigative work
[...]. [TThe warming effect [...] condition is most likely
to obtain when potential speakers derive benefits
from having their statements believed. This will be
true in a wide range of contexts: news organizations
likely care whether readers trust their reporting”
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Mark Tushnet, New York Times v. Sullivan : 77N R0 132°0 20 1977 DYWRI2 19900
v2°77 .((Tushnet :197%) Around the World, 66 ALA. L. REV. 337, 355-6 (2014)
19971 0°971m32 Susanna Fredrick Fisher NIm1%17 *3°-%Y 0310 *NRMWAN

“In Lange v. Australian Broadcasting Corporation,
Lange v. Atkinson, and Reynolds v. Times
Newspapers, the highest courts of the Australian,
New Zealand, and English legal systems were
confronted with the same challenge faced by the U.S.
Supreme Court in New York Times v. Sullivan. They
had to decide the proper constitutional balance
between protection of reputation and protection of
free expression in defamation actions brought by
public officials over statements of fact. This Article's

review of these Commonwealth decisions shows that

none of them followed Sullivan by creating a new and

freestanding constitutional defense like the ‘actual

malice test” (Susanna Fredrick Fisher, Rethinking
Sullivan: New Approaches in Australia, New Zealand, and
England, 34 GEO. WASH. INT'L L. REV. 101, 101
IXT,1MP1T 11&’1‘1'7) (0’3 — 10 nWAInAN) (2002)
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